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Among the many issues generated by the Iran-Contra Affair, one in
particular has produced concrete legislation. It flows directly from the
Select Committee’s finding that the Reagan administration, in pursuing
its policy objectives, ignored existing key statutes governing covert ac-
tion.! By the committee’s account, the Administration in some decisive
respects followed a “lawless process.”?> Congress’® response has been to
write new legislation enlarging its oversight role.?

The question is whether this change is warranted. The answer is not
obvious. The letter of the law then governing covert action was not
nearly as clear as has been claimed. Ambiguities exist, particularly with
regard to the Boland amendment and the basic Intelligence Oversight
Act of 1980.* If we are to ascertain whether these ambiguities were used
in a manner consonant with “the law,” we need to understand more
about what “the law” requires.

The first point is: “the law” is not simply the sum of Acts passed by
the Congress. As every schoolboy knows, it includes those statutes set
forth by Congress and the basic underlying law, the Constitution. It does
little good to speak of the “rule of law” unless one appreciates the fact
that the Presidency itself is an office established by the Constitution, with
powers and duties that bind the Executive prior to the passage of any
specific piece of legislation.

The rub, of course, is that no agreement exists as to what exactly the
framers intended while establishing that office. The current debate about
covert action reporting procedures is a debate precisely because there is
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no consensus about the extent and nature of the President’s power in the
area of national security. Until there is more clarity over the constitu-
tionally correct roles for each of the branches, it is difficult to see how
judgments regarding the effectiveness of the present system of intelli-
gence oversight may be reached—if what is meant by “effectiveness” is
“doing one’s job” as intended by the Constitution.

One model for congressional-executive relations that has had some
currency views the Constitution as having established supremacy in the
first branch.> Congress was created to set the nation’s foreign policy in
place, leaving the President with the task of strictly executing the policy.
The President’s mandate was to be no more than what Congress stipu-
lated. Under this paradigm, Presidential discretion and initiative become
highly suspect and are more than likely illegitimate.

This Whig model is open to a number of challenges. For example,
the model cannot explain the care the framers exercised to ensure that
the President did not come under Congress’ thumb by its control of his
powers, election, salary and tenure.® He was to be as independent of
Congress as was practically possible. The idea that they “considered [the
Presidency] ‘as nothing more than an institution for carrying the will of
the Legislature into effect’ ”” has no historical foundation.” Indeed, to the
contrary, when this proposition was raised at the Constitutional Conven-
tion, it was decisively rejected.®

A more widely accepted view of how the American system was
meant to operate is captured by Corwin’s famous line that the constitu-
tional order is “an invitation to struggle for the privilege of directing
American foreign policy.”® The underlying theory is that the framers’
chief objective was to frustrate a dangerous accumulation of power in the
hands of any one branch.!® In The Federalist No. 51’s famous formula,
ambition countering ambition, precludes autocracy, even at the expense
of effective government.!!
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Again, history points us in another direction. The Articles of Con-
federation were deemed a failure in part for want of an energetic and
independent Executive.'> Among the founding generation, there was a
renewed appreciation of the need for an Executive not only to check leg-
islative encroachments but also to carry out those governmental func-
tions that a single, unitary and independent office might perform.”® By
the time of the Convention, there was a clear consensus among the Con-
stitution’s principal architects that the national government required an
Executive who possessed a capacity for decision, dispatch and “perfect
secrecy.”’* As for the idea that ambition would check ambition, it is
important to remember that The Federalist’s claim was part of a larger
argument that the system of checks and balances was a necessary “expe-
dient” for keeping the three branches, in fact, functionally separate.'

Understanding the doctrine of separation of powers as the exercise
of different functions of government by distinct branches, appropriately
configured, has led some observers to advance a third model of the cor-
rect constitutional relationship between the Congress and the President.
Partisans of this paradigm argue that the Chief Executive should retain
plenipotentiary control over foreign policy.’® They typically cite Justice
Sutherland’s opinion in United States v. Curtiss-Wright noting that, in
“the field of international relations” the President retains “plenary and
exclusive power” as the nation’s “sole organ” in these matters.!” Con-
gressional forays into foreign affairs under this scheme are dubious con-
stitutional excursions.

The “sole organ” theory, however, typically understates the powers
delegated to Congress to influence foreign affairs. Congress does have
significant prerogatives under the Constitution, such as raising and sup-
porting armies, providing and maintaining a navy, regulating foreign
commerce, that give it no small say in what tools may be provided for
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ures. These inconveniences arise not from personal disqualifications but from the
nature and construction of government.
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executing the national security policies of the United States. While the
argument of The Federalist No. 51 regarding the American system of
checks and balances must be considered in its proper context, neverthe-
less, a system of checks and balances does exist.

The constitutionally correct relationship between the Congress and
the President in these matters lies somewhere between the second and
third models outlined above. The Constitution can be seen, and reason-
ably so at times, as an invitation to struggle. For example, there is little
controversy regarding Congress’ implied right to demand information
from the executive branch in order to accomplish its own legislative re-
sponsibilities. On the other hand, the President retains the privilege of
withholding information as he deems necessary in order to fulfill his own
constitutionally prescribed duties. Both powers are equally legitimate.
There is no simple formula for resolving this tension. The tension flows
naturally from a constitutional order designed to sustain, to the degree
possible, both the deliberate capacity of its Legislature and the discre-
tionary tools of its Chief Executive.!®

But it is equally important to note that the tension between the two
branches does not result solely because it is in some way inherently desir-
able. Rather, it is a product of the inevitable fact that a government
requires unique and varied capacities in order to fulfill its varied
responsibilities.

It is also important to note that such tension is far from normal. If
history is a guide at all, rarely do the two branches decide to invoke their
powers and dramatically faceoff. Admittedly, each branch has the means
to influence policy decisions. But this normally happens indirectly, in-
volving powers unique to each branch and consonant with its respective
institutional capacities. The American system of separation of powers is
not principally one of “separate institutions sharing powers,” understood
as concurrent authorities.'® Separation of powers is more adequately de-
scribed as a “division of labor.”?° Applying that reasoning, it is no sur-
prise that Secretary of State Thomas Jefferson could say the following
about foreign affairs in general and a “shared” power in particular: “The
transaction of business with foreign nations is Executive altogether. . . .
Exceptions are to be construed narrowly.”?!
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21. 5 T. JEFFERSON, WRITINGS 161 (Ford ed. 1895).



1988] RULE OF LAW 259

In fact, that is precisely how the Constitution was understood by
Washington’s administration and the First Congress to define the rela-
tionship between the Congress and the President. While no one denied
Congress’ power to shape and moderate the national security policy of
the young country, the clear premise of the actions taken by Washington
and the legislation passed by Congress was that in this area the Presi-
dency was first among equals.??

Given this view of the Presidency in the constitutional order, it is
not nearly so clear, as some would argue, that the Administration vio-
lated either the Intelligence Oversight Act or the Boland amendment.
To the extent that these laws can be read to leave room for Presidential
assertions of power, the resulting exercise of that discretion should not
simply be described as having “subverted” the governmental process.
After all, it is the Constitution that created an office whose unique insti-
tutional characteristics allow for, and perhaps encourage, Presidential in-
itiative.”®> While most people can agree that many elements of the Iran-
Contra Affair were questionable as a matter of policy, it is another matter
to depict the power exercised to implement that policy as overturning the
law.

Still believing that to be the case, Senate and House Intelligence
Committee members have sponsored legislation that tightens oversight
procedures for covert action. In particular, the Senate has passed, and
the House might pass, a bill that requires the President to notify Con-
gress of all covert action findings within two days of their commence-
ment: no exceptions.

The proposed legislation should be compared with the present Over-
sight Act, which, while not perfect, nevertheless recognizes that the Pres-
ident retains certain constitutional prerogatives. While the Oversight
Act effectively makes a President’s decision to withhold information
from Congress a politically risky course, it nevertheless does not abso-
lutely foreclose his doing so.

Supporters for the new procedure argue that if the executive branch
wants to be free to undertake covert programs by drawing on a contin-
gency fund made available by the Congress, then it is Congress’ right and
duty to know how that money is to be used.?* If the President is not
willing to accept that condition, then Congress might legitimately
eliminate the fund altogether and mandate project-by-project

22. See A. SOFAER, WAR, FOREIGN AFFAIRS AND CONSTITUTIONAL POWER: THE ORI-
GINS 127-29 (1976).

23, See Bessette & Tulis, The Constitution, Politics and the Presidency, in PRESIDENCY IN
THE CONSTITUTIONAL ORDER, supra note 18, at 16-25.

24, SELEcT CoMM. REPORT, supra note 3, at 20-21.
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appropriations.?®

In essence, Congress is telling the President that the money is his,
but there are strings attached. However, Congress’ power of the purse is
not unlimited. The Hill cannot constitutionally impose just any condi-
tion at all on the use of public funds. In particular, it cannot make the
money conditional in a manner that undermines the constitutional pow-
ers or duties imposed on another branch.2é If the Constitution’s archi-
tects expected the President to carry out legitimate executive tasks,
whether diplomatic or intelligence-related, with “perfect secrecy” when
required, then Congress’ decision to totally abolish the President’s discre-
tion is unconstitutional.

By denying the President the power to withhold knowledge of a spe-
cial activity from Congress, the bill’s sponsors wanted “to insure that
decisions to undertake covert actions are not left solely to a handful of
single-minded executive officials.”?’ But this is for all intents and pur-
poses a demand that Congress participate in executive branch determina-
tions. As the committee report to the legislation states, what is sought is
an “effective voice” in the process.?® Yet, in granting Congress this say,
what is impaired as a practical matter is the unity of the executive office.
And it is precisely this unity from which the founders expected the gov-
ernment to reap the functional benefits not only of secrecy, but of deci-
sion, dispatch and energy.

As a matter of common sense, there is a lot to be said for consulting
with the members of the oversight committees. However, what is politi-
cally prudent is one thing, what is constitutionally required is another.

A commitment to the rule of law is to be commended. But that
commitment is far from salutary when informed by a rhetoric that por-
trays secrecy, in particular, and the exercise of executive discretion, in
general, as standing in opposition to the norms of that rule as defined by
the Constitution. What is lost is the historical perspective that the fram-
ers consciously adopted a system of separated powers to retain for the
government the advantages of both deliberation and energy, openness
and secrecy. They wanted both safe and effective government.

They were not, of course, naive. They recognized the difficulty in
creating such a regime. They were fully aware that secrecy might be
used to cover malfeasance. On the other hand, they were clear-minded

25. Id.

26. See IRAN-CONTRA REPORT, supra note 1, at 476.

27. SELECT CoMM. REPORT, supra note 3, at 22. “The Constitution provides for the
shared exercise of governmental powers in order to prevent arbitrary or ill-considered actions
that harm the national interest.” Id. (emphasis added).

28. Id. at 24.
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about its benefits. Having only recently pounded out the most magnifi-
cent of documents, the Constitution, behind closed doors, they knew
first-hand the positive advantages that might accrue to a government
which maintained a capacity for “perfect secrecy.”

Although it may have been obvious then, the logic of secrecy in the
service of popular government has been undermined, over time, by the
ethic of popular government itself. As the American system of govern-
ment has evolved to become more democratic, the argument that the
President may withhold information from the people, let alone their rep-
resentatives, has become increasingly difficult to sustain politically. On
the whole, secrecy is seen as a vice, openness as a virtue. Rather than the
framers’ trilogy of “secrecy, decision and dispatch,” one finds the pejora-
tive triplet of “secrecy, deception and disdain for the law.”?® At best,
secrecy is something to be tolerated, a necessary evil that must be mini-
mized and, now, legislatively guarded against.

Unfortunately, this sentiment cannot be afforded. Its growth has
not been matched by any slack in the demands placed upon the country
with regard to foreign affairs. In some key respects, the relative decline
of the power of the United States, combined with little diminution in its
obligations around the world, suggest an even greater need for relying on
the unique capacities of the Oval Office.

It has been a century and a half since Tocqueville commented that
the difference between the executive power residing with the American
President and the King of France had less to do with their respective
formal authorities than France’s being a major player in world events,
while the United States was not.3® As America’s role in the world in-
creased, the relative importance of the Presidency would legitimately ex-
pand as well.3! It is no small irony of history that France’s chief
executive still retains that relative institutional advantage. He retains it
despite the obvious reversal of the fortunes of the two nations and the
Fifth French Republic’s architects’ extensive reliance on the American
Presidency as a model for establishing their own executive. Something is
clearly amiss.

What is amiss is that for more than a decade Congress—with some
exceptions—has chipped away at the discretionary power available to the
President to conduct foreign affairs.>> This trend is reinforced by the
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30. DEMOCRACY IN AMERICA 125-26 (Mayer ed. 1945).
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FEDERALISM 23 n.59 (1987).
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new, more stringent oversight procedures proposed in the wake of the
Iran-Contra Affair. It is a trend that, at times, seems inevitable. Never-
theless, it is a trend not mandated by the Constitution, and certainly not
justified by rhetoric about the rule of law.



